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PUBLIC AND PRIVATE RIGHTS IN THE 
FORESHORE 

A Foreword 

In considering the mass of conflicting judicial utterances which have 
been delivered in the past 400 years upon the subject of riparian and lit- 
toral rights the perplexed student might, it would seem, do no better than 
to consider the significant words of Mr. Justice Cardozo of the New York 
Court of Appeals in his recently published book. This learned justice, 
whose judicial opinions always bear evidence of a desire not to blindly 
follow precedents, but to listen to the voices of the world's progress, says :' 

"The final cause of law is the welfare of society. The rule that misses 
its aim cannot permanently justify its existence . . . Logic and history 
and custom have their place. We will shape the law to conform to them 
when we may; but only within bounds. The end which the law serves 
will dominate them all. There is an old legend that on one occasion God 
prayed, and his prayer was 'Be it my will that my justice be ruled by my 
mercy.' That is a prayer which we all need to utter at times when the 
demon of formalism tempts the intellect with the lure of scientific order 
. . . . when they [i. e., judges] are called upon to say how far exist- 
ing rules are to be extended or restricted, they must let the welfare of 
society fix the path, its direction and its distance. . . . My duty as judge 
may be to objectify in law not my own aspirations and convictions and 
philosophies, but the aspirations and convictions and philosophies of the 
men and women of my time. Hardly shall I do this well if my own sym- 
pathies and beliefs and passionate devotions are with a time that is past." 

In the consideration of the general subject of the respective rights of 
Nation, State, City and upland owner in the foreshore and adjacent lands 
under water the following questions naturally arise : 

1. What is, or was, the jus publicum? 

2. Has it survived the formation of the Federal and State Govern- 
ments ? 

3. If so, where is the control over it located — in the Federal, State or 
City Government and how may it be regulated ? 

4. How far does the jus publicum yield to the rights of the upland 
owner ? 

5. What is the status of the City of New York with respect to the 
jus publicum, having particularly in mind the colonial charters and the 

1 Cardozo, The Nature of the Judicial Process (1921) 66-7, 173. 
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subsequent State constitutions and state legislation relating thereto? 

I 

History and Development of the Jus Publicum Theory 

Probably no other term has been the subject of more widely diver- 
gent interpretation than the Latin phrase jus publicum. In order that it 
may be possible to define this term accurately it is necessary to examine 
historically its origin and derivation. 

The law of titles to real property in England arose out of feudalism. 
"Without attempting any elaborate discussion of feudalism it is sufficient 
to state that ever since the advent of William the Conqueror in 1066 A. D. 
the old Frankish feudal system became established in England and land 
was held invariably, either directly or indirectly 2 from the King. There 
were three classes of tenure or "holding" under feudalism: (1) chivalry, 
(2) socage, (3) frankalmoigne. 

The first class was where the tenant held his estate under an obliga- 
tion to render homage, service and fealty to the Lord of the Manor, or 
directly to the King. Under this class of tenure, feudatories and serfs 
were called from their farms to fight in wars of which they knew little or 
nothing. 

In the second class — that is, socage tenure — there was a non-military 
holding. This meant that the tenant was required to perform certain 
services of a non-military character or pay certain quitrents to the Lord 
of the Manor, or directly to the King. 

It is not necessary to consider frankalmoigne for the reason that it 
was not. very widely known, being religious in its character. All of 
these tenures recognized the seigniory or absolute paramountcy of the 
Sovereign King. In the beginning the actual tillers of the soil were mere 
serfs and held their meagre tracts subject to the whim and caprice of the 
Lord of the Manor, or the King himself, being required to work or fight 
when called upon. 

Gradually the agelong urge for freedom caused these people to peti- 
tion for and demand some measure of freedom. Chief among the griev- 
ances was the denial of the right of free fishery and navigation upon the 
great highways of the seas and their estuaries. These petitions culmi- 
nated in the solemn Magna Charta, where, on the plains of Runnymede, 
confronted by the glistening steel of his barons, King John was forced to 
make very material concessions. From that point, it becomes increasingly 
plain that the people demanded, and secured, limitations upon royal rights. 

The greed and avarice of the Stuart dynasty early led them to assert 
absolute rights of title in the seas, the lands under them and the fore- 
shore. This theory of royal ownership seems to have had its origin in 
the argument of a man named Digges, a sycophant of Charles I. In an 

2 2 Bl. Comm. *59; Fowler, Real Property Law (1909) 13. 
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attempt to bolster up the waning fortunes of his royal master — later his 
appreciative benefactor — Mr. Digges evolved the naive theory that all 
tide water and tide flowed land ought to be in the Crown, because the King 
was the "chief personage in the Kingdom and ought therefore to have the 
most important kind of water, which was the sea." Aided by a carefully 
selected and regulated bench of barons, Charles I succeeded in getting the 
Digges doctrine — sometimes called the "prima facie rule" — laid down as 
law in the notorious case of Attorney General v. Ph&lpok 3 This astound- 
ing decision, and the attempts of Charles I under its authority to exact 
licenses and fees for grants of fishing privileges, caused a great public 
upheaval. As Mr. Moore says in his introduction to The Foreshore: 4 

"This claim was founded in untruth and in injustice, and the too 
great insistence upon it by King Charles I was unquestionably one of the 
causes of the great Revolution." 

Yet the Court of Appeals, 200 years later, decided that the prima facie 
rule was not only good law, but that it applied to the great beaches and 
rivers of New York State. 5 But we digress. The point to be made here 
is that, gradually, the Crown had to relax this rule and qualify it to the 
extent of recognizing that, while holding an absolute fee to the land, it 
held subject to rights of fishing and access for navigation for the use 
of its subjects. This was the result of the Grand Remonstrance which 
preceded the beheading of Charles I in 1649. This qualification upon the 
Stuart-Digges theory of royal jus privatum in the tide washed lands and 
waters was called jus publicum. Thus was born a doctrine which has 
done more to becloud and confuse the riparian law of New York State 
than any other agency. This phrase, jus publicum, as applied to feudal 
England, means solely and simply that the King held his preserves and 
his waters not as an absolute despot, but in trust for his people, and that 
his humblest subject had the right to make that use of the King's property 
which was necessary in order to pursue his fishing and navigation. 

Presently it became necessary for the King, in order to satisfy public 
demand, to summon Parliament as a body to hear the protests and to 
voice the demands of his subjects. Little by little Parliament became in- 
vested with power to legislate with respect to public rights, subject 
always to the King's power of veto. There were thus two classes 
of powers resident in the Crown — one the absolute right of ownership, 
sometimes called the jus privatum, also known as Seigniory, and sec- 
ond the jus publicum, also sometimes referred to as part of the jure 
regalium, more commonly known as the "regalia of the Crown." 

The popular demand with respect to the jus publicum and for a 

s (1628) 2 Anstruther 607, 4 Kay & J. 295 n, Moore, The Foreshore (1888> 
pp. 262 et sea.; Farnham, Law of Waters (1904) 167. 
* Op. cit., p. XXXV. 
f People v. Vanderbilt (1863) 26 N. Y. 287. 
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limitation of the power of the feudal lord had attained such a vast 
force in the middle of the 17th Century that, at the time when the 
Stuart dynasty came to a temporary end in 1649 with the beheading of 
Charles I, the people demanded the right not only to hold their property, 
but to alienate it and to have it descend to their heirs. Probably more 
to the untiring public zeal of Oliver Cromwell than to any other cause 
is due the fact that, even after his regime had come to an unfortunate 
end in 1660 and the infamous Stuarts came back to the Crown, the 
principles for which Cromwell fought still prevailed and there was 
enacted the note-worthy Statute of Charles II. 6 This finally put the 
tenure of all lands in England upon the basis of free and common 
socage; that is, there was no longer any obligation of religious or 
military service, but a mere technical holding by recognition of Royal 
Sovereignty. 7 We find this condition to have prevailed when, in 1664, 
four years later, the first English claim was made in the new world. 
After having thrown the Dutch out of the Colony of New York, the 
English proceeded to claim New York by right of "discovery." In 
that year Charles I sent his brother, James, Duke of York, to New 
York under a charter which gave him an enormous tract of land cover- 
ing a large portion of the Atlantic seaboard and including what is now 
the State of New York. Under this first "Duke of York Charter" it 
was provided that he was to hold and to grant out all lands "in free 
and common socage, only" — "Holden of the Crown." The Charter 
also contained the provision that "The laws to be established in the 
Provinces shall not be contrary to, but as near as may be agreeable 
to the laws and statutes and government of the realm of England." 
Note the words : "As near as may be agreeable." Under the York Gov- 
ernment several grants of land under water were made to be held of 
the Crown. 8 The Duke of York held sway until 1673 when the deter- 
mined Dutch again attempted to assert their rights in the Colony and 
succeeded, for a brief fifteen month period, in gaining a renewed foot- 
hold. In the month of June, 1674, however, the English again obtained 
control over the Colony. At this time a second charter was granted to 
the Duke of York under which the English held title until 1685 at 
which time the Duke of York assumed the Crown as James II. Dur- 
ing the time following the forming of the first Duke of York's govern- 
ment, and extending down to the time when he became King, the. 
Colony was what is known as a proprietary colony; that is, held by the 
Duke of York as a proprietor under the King through a charter. 
Whereas, after the Duke of York acceded to the Crown, he held the 
Colony by virtue of his royal prerogative and it became a crown colony. 

« (1660) St. 12 Chas. II, c. 24. _ 

7 A good discussion of this subject is contained in the introduction to Fowler, 
op. cit. 

« Martin v. Waddell (U. S. 1842) 16 Pet. 367, 427. 
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In 1683 a colonial assembly met under Governor Dongan and various 
statutes were enacted in that and the following years, known as the 
"Duke of York's Laws." The Assembly of 1691, for the purpose of 
quieting titles, validated certain colonial grants and annulled others. 
Careful examination of the proceedings of these colonial assemblies 
fails to reveal any statute or resolution of any kind in any way referring 
to riparian or littoral rights. Those who declare that the common 
law of England with respect to these subjects became automatically 
the law of this country will have to find recourse to some other author- 
ity than the acts of the People's Assembly itself. After the Revolu- 
tion of 1688 in England a statute was passed by the Colonial Assembly 10 
confirming the Duke of York's Charters and the grants given there- 
under in so far as the title to the lands affected was concerned. Vari- 
ous statutes were passed from time to time by the Colonial Assembly 
which were quite different in character from the current law of the 
Mother Country. 11 For example in 1683 acts were passed regulating 
the form in which the interest of a married woman in land could be 
alienated. In 1782 an- act went into effect abolishing the ancient Eng- 
lish rule of primogeniture. 12 As early as 1664 the Duke of York 
government itself enacted the so-called "Charter of Liberties," one 
feature of which was to inaugurate a new system of recording deeds, a 
new departure from the English system. In the case of Canal Ap- 
praisers of the State of New York v. People ia it is pointed out that 
portions of the English common law were actually rejected by the 
judiciary of the new province. At all events there is nothing to show 
that these pioneers in this new country had ever taken over the old 
English law with respect to riparian or littoral rights. 

Following the Revolution of 1688 and the accession to the Crown 
of William and Mary, bringing as they did from Holland a fresh view 
of the rights of man, there came gradually a wider and more com- 
plete authority to the popular assembly in the new colony. Various 
laws were passed adopting portions of the old English common law 
in so far as they were applicable to conditions in the new country. 
A careful study of these old colonial statutes 14 reveals no authority for 
the proposition that riparian and littoral rights were taken over from 
the English jurisprudence. In the meantime, it is interesting to note 
that the old "prima facie rule", of jus privatum, out of which emerged 
the jus publicum, had been lying in innocuous desuetude in England. 

a See Trustees of Brookltaven v. Strong (1875) 60 N. Y. 56, 68. 

if (1691) I N. Y. Col. Laws 224. 

" Canal Appraisers of the State of New York v. People (N. Y. 1863) 17 Wend. 
571, 617; Smith, History of New York (1814) 234. 

12 N. Y, Laws 1782, c. 2. 

"Supra, footnote 11, p. 617. 

" Published by State of New York pursuant to the provisions of N. Y., Laws 
1891, c. 125. 
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Having, by the 24th Article of the Grand Remonstrance presented to 
the Long Parliament of 1641, protested against this "taking away of 
men's rights under color of the King's title to land between high 
and low water mark," the people demanded that their corrupt judiciary 
abandon this vicious rule. There seems to have been no judicial 
affirmation of the jus privatum -and pis publicum rule even in the Eng- 
lish Courts since the Philpot case 15 until after the American Revolu- 
tion. As an illustration of the feeling which the English judiciary 
themselves held toward the law of the Philpot case, it is well to quote 
the remarks made by Baron Wood in the case of Attorney General v. 
St. Aubyn wherein it was said : 16 

"I must say I have not much veneration for precedents taken 
from the arbitrary reigns of these monarchs; and I hope I shall not see 
such precedents revived in the present reign; or that, if they do take 
temporary root, they will soon be eradicated." 

So that it is safe to say that, even if we are forced to take all the English 
common law, it is difficult to prove that the "prima facie rule" was 
good law in England in 1777. 

Certain it is that, with the firing of the first gun at the Battle of 
Lexington came the end for all time of feudalism in America. Seignory, 
regalia, jus privatum and all the other trappings and furbelows of 
feudalism went by the board, never to be revived. "When "the em- 
battled farmers stood and fired the shot heard 'round the world," 
all the pomp and panoply of feudal England ceased. 

At the close of the Revolution primitive forms of government 
were established in the various Colonies. In 1777, the first constitu- 
tion was adopted by New York. This Constitution contained the fol- 
lowing language: "Such parts of the common law as . . . did 
form the law of the said Colony on the nineteenth day of April, one 
thousand one hundred and seventy-five, . . . shall be and continue 
the law of this State." 17 This language has been used as authority for 
the proposition that the Constitution of 1777 adopted all of the English 
common law. A mere glance at this language ought to be sufficient to 
dispose of such a contention, and yet we find eminent judges as late 
as the year 1921 making this error. Anyone who is interested in a 
logical and clear presentation of this subject would do well to read 
the masterly brief and monograph of Mr. John Brooks Leavitt of the 
New York Bar, submitted to the Appellate Division of the Second 
Department in the case of Barnes v. Midland R. R. Terminal Co. 1B 

This erroneous assumption regarding the complete adoption by the 
Colony of New York of the English common law has given rise to much 

" Supra, footnote 3. 10 (1811) Wightwick 167, 197. 

"N. Y. Const. (1777) Art. XXXV; N. Y. Const. (1894) Art. I, § 16. 
« (1903) 193 N. Y. 378, 85 N. E. 1093. 
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confusion in New York Stajte. For instance, the learned judges for 
many years attempted to adapt to the rivers of this country the test of 
navigability laid down by the old English cases. This test was whether 
or not the tide ebbed and- flowed. In an endeavor to apply it the courts, 
referring to admiralty jurisdiction, for a while actually laid down the 
absurd principle that a river was not navigable because it was fresh, 
although large boats sailed over its surface every day and navigation 
was extensively practised upon it. 19 

In another series of judicial opinions it has been attempted to 
isolate the jus publicum and to locate it somewhere. It has been said 
that the City of New York might have it by reason of various old 
colonial charters. The United States Government has claimed it under 
the commerce clause of the Constitution, 20 and the State Government 
has claimed it by some sort of inheritance from the Crown of England. 
In fact, the Court of Appeals has several times used language similar 
to that employed in the case of People v. Steeplechase Park Co. 21 where- 
in Mr. Justice Chase stated "... the State of New York has suc- 
ceeded to all the rights of both crown and Parliament. ..." Again 
in the case of Lewis Blue Point Oyster C. Co. v. Briggsf* the Court 
of Appeals said that "... the jus publicum under the right of 
conquest and the treaty of peace made after the Revolutionary war 
Went to the original states. ..." 

To stop for a moment, it seems absurd to suppose that a people 
who after years of bloody revolution had overthrown the yoke of 
English rule and had made a treaty whereby they became a free gov- 
ernment, actually inherited all the laws of their conquered enemy. To 
carry out this thought a bit farther, it is well to pause and consider 
further the difference in conditions. In the first place, as has been 
pointed out, there was a signal difference in political conditions. The 
hardy colonists who settled in the new world may well be considered 
to have had in mind the shameful character of the tyrants from whose 
authority they were fleeing. Allusion is made to these facts solely for 
the purpose of applying the test of reason at this point as to whether or 
not persons who had hazarded all the risks of pioneering for the sake 
of freedom, would be likely to have adopted in its entirety the code of 
legal principles instituted by their recent persecutors. Moreover, looked 
at from the economic and physical side, it is well to consider that the 
colonists had left a country whose rivers were limited in number and 
whose seacoasts were mainly of a rocky character. England had no 
large fresh-water lakes; little or no sandy ocean-laved beach; no long 

19 The Propeller Genesee Chief v. Fitzhugh (U. S. 1851) 12 How. 443. 
*« Greenleaf -Johnson Inmiber Co. v. Garrison (1915) 237 U. S. 251, 35 Sup. 
Ct. 551. 

21 (1916) 218 N. Y. 459, 473, 113 N. E. 521. 

22 (1910) 198 N. Y. 287. 291. 91 N. E. 846. 
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navigable rivers lined with railways and wharves; no ocean piers. 
Recognition of this fact has been had, in the well considered opinion 
of Justice Davies in the case of People v. Canal Appraisers. 23 It is 
clearly pointed out how utterly inapplicable certain portions of the law 
of England were to the physical conditions which obtained in the new 
country. 24 In a recent article Professor Chafee of Harvard Law 
School says: 25 

"Puritans and Quakers arrived with unpleasant memories of the 
English bench and bar, who had harried them out of their homes. To 
them, law meant heresy trials, and the impression that these left on the 
minds of their victims has been set down forever by Bunyan in the 
prosecution of Faithful at Vanity Fair. The Colonists were no more 
anxious to transplant some Lord Hate-good, his counsellors, and his 
law books to our shores, than Eugene V. Debs would strive to set up 
injunctions and sedition statutes if he were founding a socialistic com- 
monwealth in the South Seas. . . . And everywhere, except per- 
haps on the Southern plantations, the complicated structure of feudal 
doctrines, which constituted such a large part of English law well into 
the 18th century, was as unsuited to Colonial ways and needs as a Gothic 
cathedral in the wilderness. Life was so pressing, time was so short, 
labour so scarce, that the only law which could receive acceptance must 
be so simple that the settlers could apply it themselves. Although Jus- 
tice Story has spread wide the belief that our ancestors brought the 
Common Law to New England on the Mayflower, the truth is that only 
a few fragments got across. . . . Such law did not require law- 
yers, and it is not surprising that even the magistrates were usually 
laymen. The chief justice of Rhode Island as late as 1818 was a 
blacksmith. Oftentimes a controversy was taken away from the court 
by the legislature and settled by a special statute.. Thus, instead of the 
English and modern American judge-made law, the Colonists received 
for the most part executive and legislative justice, and lived under a 
protoplasmic popular law, with the Common Law only one of its many 
ingredients. . . . 

"The Common Law became somewhat more popular when the prin- 
ciples of individual rights which had blocked Stuart oppression were 
used against George III. After the Revolution, however, it suffered 
with all things English. . . . Many States actually passed legisla- 
tion forbidding the use of English cases as authorities in our Courts." 

In Mr. Leavitt's monograph in the Barnes case, 20 above referred 
to, he says : 

"The logical way to find out what was the law of the State of 
New York on April 20th, 1775 is to begin first to examine into the 
doings of the Colony down to April 19th, 1775. Where is the evidence 

23 (1865) 33 N. Y. 461, 468. 

24 The court said : "But such declaration [{. e., the Constitution of 1777] does 
not compel us blindly and slavishly to incorporate into our system of jurisprudence 
principles totally inadequate to our circumstances and condition and which would 
produce absurd results." Ibid., p. 468. 

26 See Chafee, The Law, Stearns, ed., Civilization in the United States (1922) 
53. 

28 Supra, footnote 18. 
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that such parts of the common law as pertained to littoral or riparian: 
rights ever became the law of the Colony? No doubt the search will 
soon take us to England. No doubt it is measurably true and much 
more convenient to use the common parlance that the common law of 
England as it existed on April 19th, 1775 became the law of the State. 
So long as it is understood that what is meant is that the law of the 
Colony of New York as it existed on that date and as derived from 
England, rather than from Holland, was continued as the law of the 
State, no harm is done. The mischief arises When such syllogisms as 
this are assumed to be obligatory. Whatever was common law in Eng- 
land on April 19th, 1775 became the law of this State, so and so was the 
law of England on that date, as such and such cases prove, therefore, 
so and so is the law of this State. This denies to our Courts the power 
to do what they have generally, though not always done, use the English 
decisions as lamps of experience to light their feet, instead of decrees 
to order their paths." 

It would seem to be a matter for regret that the clear reasoning of 
the above quoted passage could not have been applied by the Courts of 
this State in certain noteworthy instances. In the case of People v. 
Steeplechase Park Co., 27 the Court of Appeals in an opinion written by 
Mr. Justice Chase, considered the validity of a beneficial enjoyment 
grant made in 1897 to one Emily Huber, granting about 297 feet in 
width of land under water and foreshore, right in the heart of Coney 
Island, and extending out into the ocean a distance of' 1500 feet. Upon 
land so patented Mrs. Huber had erected a structure which prevented 
the public from using the foreshore for any purpose. The learned 
Justice, while deciding the case upon the ground that injunction was 
not the proper remedy, argued in favor of the validity of this astound- 
ing grant, delivering himself of an extensive opinion in which he rea- 
soned in the precise manner criticised by Mr. Leavitt in the above quot- 
ed passage. That is, he argues that, because old English cases allowed 
Parliament to grant exclusive rights of fishery in English waters, and 
because, as the learned Justice states, " . . . in this country the 
State has succeeded to all the rights of both Crown and Parliament in 
the navigable waters and the soil under them and here the jus privatum 
and jus publicum are both vested in the State ;" and because of the fur- 
ther assumption that "... the State, through its legislature, may 
exercise all the powers which previous to the Revolution could have 
been exercised either by the King alone or by him in conjunction with 
his Parliament; subject only to those restrictions which have been im- 
posed by the Constitution of this State or of the United States." There- 
fore, as stated in the opinion of Mr. Justice Earle, in Langdon v. Mayor, 
etc., of City of N. F., 28 "the right to grant the navigable waters is as 
absolute and uncontrollable (except as restrained by constitutional 
checks) as its right to grant the dry land which it owns. It holds all 

27 Supra, footnote 21. 

28 0883) 93 N. Y. 129, 156. 
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the public domain as absolute owner and is in no sense a trustee there- 
of. .. . " The teamed Justice accordingly reasons that such an 
unqualified grant of an absolute fee to a private individual, even though 
it have the effect of actually preventing the passage of the public along 
the foreshore, is valid. 

These decisions, including the celebrated one by Judge Earle in the 
Langdon case, 29 wherein the learned Justice said that it wotdd be legal 
for the legislature to actually authorise the placing of a boom across 
the Hudson River for private purposes, are all predicated upon the 
assumption that the colonists took over intact all the English law and 
that there was law in England which embraced all riparian and littoral 
rights in the foreshore within two classes of property known as jus 
publicum and jus privatum, both of which rights, by some mysterious, 
esoteric process, descended to the colonists and are still part of the 
law of the State of New York ; and that under these rights is included the 
power of the State Legislature to actually surrender public privileges. 
The Steeplechase case, 30 fortunately, is largely obiter dicta and the law 
of Town of Brookhaven v. Smith n and Barnes v. Midland R. R. Ter- 
minal Co.*- to the contrary is as good as it ever was. To say, as was 
said in the Matter of Mayor etc., of N. F., 33 "As proprietor, the sov- 
ereign may sell or convey to others, but as to the power to govern, the 
sovereign holds as trustee for the use of the public . . . " is to 
state a mere truism. It is as though one stated that a man could not 
convey away his own heart. This so-called jus publicum is the very 
heart of free government. You cannot take away the right to govern 
and regulate the public domain without destroying free government 
itself. 

So, in Matter of Long Sault Development Co., 3 * the Court of 
Appeals proclaims the principle that the right to control navigation over 
the St. Lawrence River could not be granted away in perpetuity to 
a private corporation. Certainly there can be none to quarrel with the 
Court's statement that: "As long as the waters are maintained as navi- 
gable they remained public waters of the state; and as long as they 
remain public waters of the state the state is bound to retain control 
over them in the public interest." 35 The Court, it would seem, might 
have gone even farther and with equal truth have said, as did the 
United States Supreme Court in Illinois Central R. R. v. Illinois: 30 

"The State can no more abdicate its trust over property in which 
the whole people are interested, . . . than it can abdicate its police 

28 Ibid., p. 156. so Supra, footnote 21. 

si (1907) 188 N. Y. 74, 80 N. E. 665. 

32 Supra, footnote 18. 

ss (1905) 182 N. Y. 361, 365, 75 N. E. 156. 

«* (1914) 212 N. Y. 1, 105 N. E. 849. 

SB Ibid., p. 10. 

»• (1892) 146 U. S. 387, 453, 13 Sup. Ct 110. 
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powers in the administration of government and the preservation of 
the peace." 

It would seem to be of little importance to attempt to differentiate 
between the various early English decisions or to evolve from them a 
rule of law as to riparian or littoral rights which could in any event be 
applied in New York State. In the first place, outside of a few fishing 
cases, there are no early English cases, relating to foreshore rights, with 
the possible exception of such decisions as are contained in the celebrated 
Philpot case. 87 

As a matter of fact, it is utterly impossible to spell out any prin- 
ciple to be applied under the English decisions; and the most we can 
do is to attempt, as the author has done herein, to discover the great 
underlying principles of the English law and to apply them, so far as 
they were intended to be applied, to conditions in this country — using 
them, even if applicable, only as "lamps of experience to light our feet, 
instead of decrees to order our path." 

The attempt to isolate a certain right known as jus publicum, to 
treat it as a property right, and to locate it somewhere has resulted in 
the decision of the Court of Appeals in the recent case of People v. 
Hudson River Connecting R. R., 3S where Mr. Justice Elkus said: 

"The authority of the United States over the navigable waters is 
that of a supreme sovereign insofar as the authority is necessary under 
the interstate commerce provisions of the Constitution. As to all navi- 
gable waters, it has succeeded to the jus publicum as held by the King 
of England and holds such waters in trust for all the people of the 
United States under the Constitution." 

Two articles published in the Columbia Law Review, 88 written 
respectively by Messrs. Frederick R. Coudert and Royal E. T. Riggs of 
the New York IBar, bring up what appear to be radically divergent 
views as to the ownership of and rights in the foreshore. 

Both of these gentlemen seem to be of the opinion that the so-called 
"prima facie doctrine" of the jus privatum of the English Crown was 
unsound in basis and had its origin in the corruption of the judiciary 
of Charles I. 

Mr. Coudert reasons that the decision of the Court of Appeals in 
the case of Town of Brookhaven v. Smith 40 gave a death blow to this 
doctrine and that the 'Case of Barnes v. Midland R. R. Terminal Co.* 1 
assisted in its burial. From this the author proceeds to the position 
that the upland owner, independently of any grant of the land under 
water, possesses the right to use the foreshore in any way not incon- 

« Supra, footnote 3. ss (1920) 228 N. Y. 203, 218, 126 N. E. 801. 

89 Coudert, Riparian Rights; A Perversion of Stare Decisis (1909) 9 Columbia 
Law Rev. 217; Riggs, Inalienability of the Foreshore (1912) 12 Columbia Law Rev. 
395. *» Supra, footnote 31. 

41 Supra, footnote 18. 
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sistent with the paramount public right to pass along the foreshore. 
This public right Mr. Coudert sees fit to call jus publicum, thus putting 
himself in the position of burying the jus privatum and at the same 
time allowing its younger brother, the jus publicum, to live. 

Mr. Riggs, on the other hand, reasons that the jus publicum and 
the jus privatum were merged in the State of New York which now 
holds, therefore, both as trustee and as cestui que trust. He argues, that, 
consequently, a beneficial enjoyment grant from the State is the same as 
a grant from the former sovereign of England and from the Parliament 
combined, and confers upon the grantee absolute rights to the use of the 
foreshore, unlimited by any public right except, possibly, the Federal 
right to regulate commerce. 

These radically divergent views appear to lead to this situation: 
Under Mr. Coudert's view, as Mr. Riggs points out, there would be 
"what might be called a vacuum in title holding," because of the fact 
that neither the State nor the riparian owner holds title. Whereas, 
under Mr. Riggs' contention, both the jus publicum and jus privatum 
still exist and a complete title embracing both rights is vested in the 
State of New York and its patentees. 

Mr. Riggs appears to lose sight of the fact that there is no such 
thing as a sovereign state in the sense of a royal entity having the power 
to dispense grants of land. The title to all the land under a free gov- 
ernment, in the first instance, is in the people of the community over 
which the government is placed. The State of New York, while in 
a certain sense and for governmental purposes a sovereign, is not such 
in the sense that the King of England was. The State of New York 
is a mere instrumentality created by the people for the purposes of 
governmental and communal regulation. The people have never in- 
vested the State as a separate entity with any title whatever, nor has 
it as an entity inherited or purchased from any monarch. The people 
have merely delegated, by virtue of a constitution and statutes, to cer- 
tain designated officers, the power to exercise certain stated functions 
with respect to the public property and the regulation of individual 
activities in the common public interest. It must be borne in mind at 
all times in considering these questions, therefore, that the title to public 
property in a democracy resides primarily in the people themselves, and 
that it is an original and not a derived title. The very first step of the 
Revolutionary Convention was to make all quitrents due to the Con- 
vention representing the people. 42 In 1779 a statute was enacted de- 
claring that the absolute property of all lands and rents was vested in 
the people of the State. 43 The people in their constitution since the 
formation of the State of New York, have always provided that they 
"... in their right of sovereignty, are deemed to possess the 

42 1 Journal of Provincial Convention 554. 
*» N. Y., Laws 1779, c. 25, § 14. 
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original and ultimate property in and to all lands within the jurisdiction 
of the State. . . . " ** 

It is of no particular importance in the final analysis just what the 
law of England was with respect to land under water or the foreshore. 
The principle here contended for is that, irrespective of whether there 
was or was not a jus privatum or a jus publicum in the foreshore, and 
entirely independent of whether such rights, or either of them, resided 
in the King or in his Parliament or in both combined, the fact remains 
that the Revolutionary War wiped out forever the old order of things. 

From the time when the English monarchy was overthrown, title 
to lands within the jurisdiction of the colonies became vested in the 
people, not in the colony as trustee or in the King as a sovereign. Every 
citizen of the colony had an interest in the public land. The fact that 
the colonial government saw fit by statute to adopt and ratify the grants 
previously made by the English Crown does not alter the situation. 
The very act of ratification and adoption was as much a grant of the 
people's land as though it had been made in the first instance. In the 
case of People v. Trinity Church, the Court of Appeals said: 45 

"The Constitution, in the clause mentioned, [the sovereignty 
clause] does not declare a mere presumption of a present title which 
can be repelled by proving a grant from the State, but an absolute rule 
of political sovereignty . . . The People 'are deemed' not pre- 
sumed, to possess the original and ultimate property, &c. ; in other words, 
all private titles are held from them as the political sovereignty, as in 
England all lands are held under the Crown in the same sense. When, 
by the Revolution, the Colony of New York became separated from the 
Crown of Great Britain, and a republican government was formed, the 
People succeeded the King in the ownership of all lands within the State 
which had not already been granted away, and they became from 
thenceforth the source of all private titles." 

The provision which has always been contained in the various con- 
stitutions of the State of New York to the effect that "all land shall be 
held allodially," *' means that the grantee from the State holds inde- 
pendently of any relation of tenure or obligation to anyone. Such a 
relation is not inconsistent with the solemn proclamation contained in 
the various State constitutions to the effect that "The people of this 
State, in their right of sovereignty, are deemed to possess the original 
and ultimate property in and to all lands within the jurisdiction of the 
State. . . . " " The latter clause is simply a statement of those 
inherent rights and powers which are possessed by every free govern- 
ment. These powers include the right of taxation for the support of 
the government, the right of eminent domain and that- widely inclusive 
power which is generally spoken of as the police power of the State. 

** N. Y. Const. (1894) Art. I, § 10. « (1860) 22 N. Y. 44, 46. 

«N. Y. Const. (1894) Art. I, § 12. «N. Y. Const. (1894) Art. I, § 10 
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The power of eminent domain is that right which is reserved by 
the people to reach out and take back for public purposes any land previ- 
ously granted by them upon payment of a just compensation. No private 
holding can be strong enough to withstand this power in the people, 
any more than the fact that a private owner holds land allodially can 
absolve him from the necessity of paying taxes and the risk of having 
his land taken from him by the State, after due notice and opportunity 
to be heard, for failure to pay any taxes lawfully imposed. 

The great police power is that reserved or inherent right in the 
people of all free governments to regulate the use of privately owned 
property at the expense of the private owner in any way which may 
seem necessary in order to preserve the public health and safety. 48 In 
the Moeschen case the Court of Appeals said: 49 

"... the citizen holds his property subject not only to the exer- 
cise of the right of eminent domain by the state, but also subject to the 
lawful exercise of the police power by the legislature, in the one case 
property is taken by condemnation and due compensation; in the other 
the necessary and reasonable expenses and loss of property in making 
reasonable changes in existing structures, or in erecting additions there- 
to, are damnum absque injuria." 

For example, it has been held that a person holding a private allodial 
title under grant from the people can be prevented from putting up 
buildings of any other than a certain specified class in certain portions 
of the City of New York under the so-called "Zoning Principle." 

It has been held that the owner of an existing apartment house 
can be compelled to install toilets or fire escapes or even substitute fire- 
proof walls at his own expense. 60 These are all exercises of the police 
powers of the State with regard to privately owned property. It can- 
not be denied that the people can, in furtherance of the public interest, 
compel an owner of property to do anything or to refrain from doing 
anything with respect to its use which the people themselves have not 
by limitation in their own constitution prevented them from decreeing 
to be done or omitted. 01 

And now, coming to this so-called jus publicum over the foreshore : 
what is it except the great police power of the people? In the case of 
Colon v. Lisk,* 2 it was held, as set forth by the reporter : 

"The State's right to exercise dominion and control over its ter- 
ritory extends to and embraces the lands which lie under the waters 
within its jurisdiction, and it may, in the exercise of its police power, 

« Tenement House Dept. v. Moeschen (1904) 179 N. Y. 325, 72 N. E. 231. 
*°Ibid., p. 330. 

B « City of New York v. Foster (1911) 148 App. Div. 258, 133 N. Y. Supp. 152. 
61 People ex rel. Armstrong v. Warden (1905) 183 N. Y. 223, 76 N. E. 11; 
Mcintosh v. Johnson (1914) 211 N. Y. 265. 269, 105 N. E. 414. 
« (1897) 13 App. Div. 195; 43 N. Y. Supp. 364. 
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enact such laws as will preserve from destruction the public right of 
fishery in its waters, and also protect private rights therein." 

Examples of the exercise of the police power are afforded by the case 
of Roosevelt v. Godard,* 3 where a statute regulating the use of wharves 
was declared constitutional ; and also by the case of Hodges v. Perine " 
relating to Chapter 190, Laws of 1878, making it a misdemeanor to 
remove sand from a Staten Island beach. Why do we have to go to 
England and turn the clock back over 200 years and adopt the language 
and customs of feudalism in order to describe the rights of the people 
of the State of New York in this twentieth century with respect to 
land within their jurisdiction? 

II 
Relative Rights op City, State and Nation 

In considering the respective relations of the Federal and New 
York City Governments with respect to the foreshore and its regulation, 
it becomes important to distinguish between rights granted or dele- 
gated by the people to a municipality and those surrendered to the 
United States Government. In the one case we have a delegation or 
assignment of powers to an inferior for purposes of governmental con- 
venience, similar to the case of the delegation of control over the forest 
preserve to the Conservation Commission. The people retain title to 
the lands affected, but delegate certain regulatory functions of govern- 
ment with respect to them to a subordinate. So do the people delegate 
to their creatures, the municipalities, certain governmental powers over 
the foreshore and lands under water. 

On the other hand, as regards the Federal Government, we have 
the case of a surrender to a superior of functions and prerogatives held 
by the people of the State. It becomes important to ascertain just what, 
and how much, has been thus surrendered. The State was formed 
and its constitution adopted in 1777. Eleven years later the Federal 
Constitution took effect. The Ninth Amendment says: "The enumera- 
tion in this Constitution, of certain rights, shall not be construed to 
deny or disparage others retained by the People." The Tenth Amend- 
ment provides: "The powers not delegated to the United States by this 
Constitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people." 

The Federal Government having been thus limited to such powers 
as were expressly surrendered to it, we are led to ascertain just what 
these surrendered powers were, as far as they related to the foreshore and 
lands under water. These powers are all embraced within the lan- 

ss (N. Y. 1868) 52 Barb. 533. " ~~~ 

i* (N. Y. 1881) 24 Hun. 516. 
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guage contained in Article I, Section 8, Subdivision 3, where, in enumer- 
ating the legislative powers of Congress, it is provided that it shall 
have power "To regulate commerce with foreign nations, and among 
the several States and with the Indian tribes." 

This clause has been construed as» giving Congress plenary power 
over all the instrumentalities, actual or potential, which are, or may be, 
employed in commerce, even though they are located solely within one 
particular state. 53 

In the case of People v. Hudson River Connecting R. R. the Court 
of Appeals said: 58 

"The authority of the United States over the navigable waters is 
that of a supreme sovereign in so far as the authority is necessary under 
the interstate commerce provisions of the Constitution. As to all navi- 
gable waters, it has succeeded to the jus publicum as held by the King 
of England and holds such waters in trust for all the people of the 
United States under the Constitution." 

Here, as will be observed, we find another outcropping of the old 
jus />K&Z*"cM»J-descended-from-the-Crown theory. Having adopted it, 
the Court- proceeds to reason that this heirloom from England can be 
split up into two parts — one going to the Nation and the other to the 
State. As to the State's share Mr. Justice Elkus says: 57 

"The state of New York, in addition to holding the jus publicum 
as to navigable waters within its boundaries over which the United 
States has not exercised its paramount authority, is also the holder of 
the jus privatum or title to the lands under the navigable waters of the 
state and may make such grants of this submerged land as do not inter- 
fere with the jus publicum which it holds in trust for its citizens or 
which is created in the Federal government under the Constitution." 

This seems to be the first time in which any attempt has been made 
judicially to split up this jus publicum into two parts and to locate one 
part in the State and another part in the Nation. The difficulties which 
are entailed by this process are shown by the following quotation from 
the same opinion wherein the learned Court, having expressly held that 
the jus publicum of the Nation is paramount, goes on to say that : 5b 

"The plenary power of Congress under the Constitution lies dor- 
mant until Congress sees fit to exercise it and in this twilight zone of 
suspended power the sovereign power of the State is supreme and 
rights vested during that period under state authority are not subse- 
quently Jost when Congress exercises its plenary power. . . • . " 

In other words, the jus publicum having been divided into two parts, 
one held by the Nation and the other by the State, and the Nation's 

™Erie R. R. v. New York (1914) 233 U. S. 671, 34 Sup. Ct. 756; State of Penn- 
sylvania v. Wheeling and Belmont Bridge Co. (U. S. 1855) 18 How. 421 ; Gibbons 
v. Ogden (U. S. 1824) 9 Wheat. 1, 196. 5<! Supra, footnote 38, p. 218. 

"Ibid., p. 219. **Ibid., p. 220. 
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part having been decreed to be paramount, it is further stated that it 
is not paramount until it is exercised, but only dormant; that is, sus- 
pended in "the twilight zone" ! 

The law, however, seems to be well settled to the effect that the 
Federal Government "... is possessed of only such powers as 
are granted to it. All other powers are reserved to the several states. 
When Congress exercises its authority and acts within its power, all 
other authority which conflicts or. interferes with the Federal power 
must fall, for the sovereignty of Congress is plenary." 58 

In the case of Greenleaf -Johnson Lumber Co. v. Garrison** it was 
held that the Federal Government could take back for the purposes of 
commerce, land under the water of an abandoned stream, without com- 
pensation. 

The rights of the City of New York are predicated mainly upon 
the two colonial charters commonly known as the Dongan and Mont- 
gomerie Charters. On April 22nd, 1686, Thomas Dongan, the Governor 
of the Colony, made a patent to the Mayor, Aldermen and Commonalty 
which included the foreshore on the East and Hudson Rivers. It re- 
cites the erection by the inhabitants of the City of various bridges and 
ferry docks, and grants to the City: 

"all . . . privileges, . . . which they . . . have anciently 
. . . used, or enjoyed; provided always, that none of the said liber- 
ties, privileges, ... be inconsistent with, or repugnant to the laws 
of his majesty's kingdom of England, or any other the laws of the general 
assembly of this province ; . . . together with full power, license and 
authority to the said mayor, aldermen and commonalty and their suc- 
cessors forever, to establish, appoint, order and direct the establishing, 
making, laying out, ordering, amending and repairing of all streets, lanes, 
alleys, highways, water-courses, ferries and bridges. ..." 

It then grants all the waste, vacant and unappropriated lands on Man- 
hattan Island to low-water mark, together with all waters or water- 
courses; also to the officers of the City and their successors the right 
to extend over said granted territory, including waters, jurisdiction 
"without the let hindrance or impediment" of the English authorities. 
Authority was given to certain officials created by the Charter to make 
laws and add to or amend them ("not repugnant to the prerogative of 
his most sacred majesty . . . or to any of the laws of the kingdom 
of England, or other of the laws of the general assembly of the province 
of New York") for the government of the province. 61 

The Court of Appeals in Matter of Mayor, etc., of N. Y. said : 82 

"It is quite apparent from a reading of the charter that a local 
subordinate municipal government was here established, to which the 

69 Ibid., p. 215 and cases there cited. fi0 Supra, footnote 20. 

61 See Ash, Greater New York Charter (4th ed. 1918) 1550 et seq. 
02 Supra, footnote 33, p. 368. 



RIGHTS IN THE FORBSHORB 723 

sovereign delegated the powers of local government, not inconsistent 
with the laws ... of England or the province of New York, and 
to which he conveyed the tideway surrounding the island. While we 
have no express provision of the charter delegating to the municipality 
the sovereign power to hold the tideway as trustee for the use of the 
public and for commerce, ... we think this power was intended to 
be delegated to the municipality. ..." 

On January 15th, 1730 the so-called Montgomerie Charter was 
made. 83 It confirmed and continued the provisions of the Dongan 
Charter, certain doubts having arisen as to the validity of the latter by 
reason of its having been granted in the name of the Governor instead 
of in the King's name. The Montgomerie Charter also granted 400 
feet out from low-water mark between Bestaver's Creek (near 10th 
Street) on the Hudson River around to Corlear's Hook on the East 
River. 

These two charters conveyed land and also delegated jurisdiction 
for the purpose of public regulation of the waterfront. It has been 
sometimes strongly urged by the protagonists of municipal rights that 
these charters invested the City with an absolute and exclusive title to, 
and jurisdiction over, the foreshore and the specified lands under water. 
How unsound this theory was, even under pre-revolutionary conditions, 
may be seen by noting the language in these charters expressly reserv- 
ing the paramount legislative control of both Crown and Colonial 
assembly. As to their effect since the Revolution it is well to bear in 
mind the language of the Court of Appeals in the case of Bedlow v. N. 
Y. Floating Dry Dock Co. wherein the Court says : 64 

"These grants were obviously made to extend municipal control over 
said lands, and enable the city to regulate the erection of necessary 
structures upon the land under water around the island, with a view of 
promoting facilities for the growing commerce and trade of the port of 
New York and to regulate and preserve the rights of riparian owners in 
such lands, and navigable waters covering them." 

Here we find one of the progressive stages of assertion and exercise 
by the people of their police power over the foreshore and submerged 
land ; meeting the needs of commerce as they arise. As Mr. Leavitt said in 
the Barnes case eB brief above quoted from : "commerce develops in the 
City of New York, and a crop of wharf litigation is raised." And so 
grew our law, to meet public needs and not to defeat them or surrender 
them to any subordinate division of government. 

The Court of Appeals, in the Bedlow case, further said: 06 

"It has been sometimes said that the ownership of the fee in such lands 
gave the city, as matter of legal right, authority to erect and build such 

88 See Ash, op. tit., p. 1566. 

si (1889) 112 N. Y. 263, 273, 19 N. E. 800. 

68 Supra, footnote 18. 

ss Supra, footnote 64, p. 274. 
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structures thereon as they saw fit to make. We are inclined to think 
that this proposition to its full extent cannot be maintained. The right 
of control over the navigable waters of the state is a legislative power 
and cannot be destroyed by any authority whatever . . . The right, 
therefore, of the city to erect structures in the navigable waters of the 
state must necessarily remain subject to the sovereign authority over 
such highways." 

These charters, in so far as they convey title to lands, have been 
confirmed by subsequent statutes ° 7 and by the provisions of various 
constitutions of New York State. 08 The fact must be clearly borne in 
mind, however, that none of these statutes or constitutional provisions 
ever confirmed or created any surrender of the police powers of the 
sovereign people. Probably the clearest and most definite statement of 
the extent of municipal powers is contained in the case of Hunter v. 
Pittsburgh 69 wherein the United States Supreme Court said: 

"Municipal corporations are political subdivisions of the State, 
created as convenient agencies for exercising such of the governmental 
powers of the State as may be entrusted to them. For the purpose of 
executing these powers properly and efficiently they usually are given 
the power to acquire, hold, and manage personal and real property. The 
number, nature and duration of the powers conferred upon these corpo- 
rations and the territory over which they shall be exercised rests in 
the absolute discretion of the State. Neither their charters, nor any 
law conferring governmental powers, or authorizing them to hold or 
manage such property, or exempting them from taxation upon it, con- 
stitutes a contract with the State within the meaning of the Federal 
Constitution. The State, therefore, at its pleasure may modify or with- 
draw ail such powers, . . . All this may be done, conditionally or 
unconditionally, with or without the consent of the citizens, or even 
against their protest. In all these respects the State is supreme, and its 
legislative body, conforming its action to the state constitution, may 
do as it will, unrestrained by any provision of the Constitution of the 
United States." 

For historical purposes it is of interest to note that statutes 70 re- 

07 N. Y., Laws 1694 (Bradford Ed.) 6; 1 N. Y., Col. Laws 224; N. Y., Laws 
1897, c. 378. 

°»N. Y. Const. (1894) Art 1, % 17. 

°9 (1907) 207 U. S. 161, 178-9, 28 Sup. Ct. 40. 

70 N. Y., Laws 1807, c. 115, § IS, empowers Commissioners of the Land Office 
to grant a strip of land 400 feet beyond low-water mark from Bestaver's Killitje 
to a point 4 miles northerly (about 75th Street, North River), and on the East 
River from the North Side of Corlear's Hook or Street 2 miles northerly, (about 
40th Street). Pursuant to this Act a grant was made December 26th, 1807 and 
recorded in the office of the Registrar of New York County on March 9th, 1909, in 
Liber 2 of General Convej'ances, p. 236, which covers the above premises. 

N. Y., Laws 1813, c. LXXXVI empowers Commissioners of the Land Office to 
grant a strip of land 400 feet in width beyond low-water mark to Spuyten Duyvel 
Creek, from a point 4 miles north of Corlear's Hook to Spuyten Duyvel Creek, 
otherwise known as Harlem River. Pursuant to this Act a grant was made on 
March 25th, 1826 and recorded in the office of the Registrar of New York County 
on March 9th, 1909 in Liber 2 of General Conveyances, p. 235, which covers the 
above premises. 

N. Y., Laws 1826, c. 166, establishes Tompkins Street as the exterior street on 
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lating to lands under water around New York City were all grants of 
land, not surrenders of sovereign powers. While the colonial and state 
statutes and constitutions have confirmed the royal grants as grants 
of land, they have not by any means invested the City with those royal 
powers which were reserved in the early charters. They are in the 
people and cannot be surrendered. Land titles, private and municipal, 
were undoubtedly validated by the statutes and constitutions adopting 
and confirming royal grants, but governmental powers were not there- 
by surrendered and were not even delegated unless by clear intend- 
ment de novo. 

The apparent confusion in various judicial decisions on the sub- 
ject of public rights in the foreshore may have arisen from the use of 
the word "State" as owner or as holding in trust. As above stated, the 
people were and are the owners in common of all ungranted lands. This 
applies to lands above or under water, whether the water was or is 
navigable or not. The State government which was created by these 
same people was vested with the power of dividing this land and con- 
veying it absolutely, in severalty, among the people, excepting as to land 
covered by navigable waters. The navigable waters were highways 
which the people were entitled to use in common and not in severalty. 
They have been referred to ever since the time of Grotius as the "high- 
ways of the world"; also, as the "highways of nations." Anyone who 
secured a grant or patent from the State Government, Legislature or 
Commissioners of the Land Office — of lands under navigable waters 
took same subject to the public rights of navigation, travel along the 
foreshore, fishing and bathing. This group of public rights comprises 
what has sometimes been alluded to by the term "jus publicum". 

The State Government owed a duty to the people generally to pre- 
serve these lands and the waters thereon as highways for the general 
public. A grant of lands under navigable waters does not necessarily 

the East River between Rivington Street and 23rd Street; and East Street be- 
tween Grand and Rivington Streets was established as an exterior street. AH grants 
made to extend thereto. 

N. Y., Laws 1828, c. 149 establishes West Street as the permanent exterior 
street on the Hudson River from the present northerly termination of West Street 
to its intersection with a continuation of Great Kill Road. All grants made to 
extend thereto. 

N. Y., Laws 1837, c 182 establishes the westerly line of Thirteenth Avenue 
between Hammond and 135th Street as the exterior line on the Hudson River. 

N. Y., Laws 1852, c 285 establishes an exterior street on the Harlem River be- 
tween East and North Rivers and grants land under water outside of low-water 
mark to and including this exterior street. 

N. Y., Laws 1870, c. 137 and N. Y, Laws 1871, c. 574, §§ 4, 10 provide for 
the issuing of grants by the Commissioners of the Land Office upon request of 
the Board of Commissioners of the Department of Docks of the City of New 
York. These Statutes purported also to continue the Dongan and Montgomerie 
Charters in full force and effect. Pursuant to this Act a grant was made by the 
Commissioners of the Land Office, September 28, 1871, and recorded in the office of 
the Registrar of New York County on March 9th, 1872 in Liber 1194 of Deeds, 
p. 651, conveying a strip of 1000 feet along the North River, 100_ feet along the 
Harlem River, and a strip along the East River which varies in width. 
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destroy or constitute a surrender or withdrawal of this public right as 
to all the lands granted or as to any part thereof. This right is not de- 
stroyed, surrendered or withdrawn by implication. Express words are 
required. 

The Legislature or the Commissioners of the Land Office might 
determine that a stream like the Hudson River might be narrowed — 
that the public does not need such a wide highway — that it is of greater 
public importance to extend the shores of an island like Manhattan 
Island, by filling in or building wharves and piers, and. for that reason 
might destroy, surrender or withdraw these public rights as to limited 
areas. This is not a grant of property like a grant to an individual, 
which creates a private right — formerly called by the Stuart kings "jus 
privatum." 

Ill 

The State and the Upeand Owner 

In considering the relative rights of the upland owner and the 
State with respect to the foreshore and land under water we start with 
the premise — contended for in Part I — that the Colony, and later the 
State of New York, acquired a new, original and absolute title to all 
the land within its jurisdiction — a title which it could dispose of to 
private purchasers. 

The early colonial statutes confirming the first Royal grants were, 
as has been contended, in reality de novo patents of so much land. 
They were the first parcels which the people conveyed. 71 Later the 
State of New York gave title by operation of various statutes of for- 
feiture for treason. 72 

Later, and in the early part of the 19th Century, the State began 
a policy of making grants to the proprietors of the adjacent uplands of 
such lands under water as had not theretofore been grantd out by 
royalty and confirmed. This policy had in mind the general public 
good through development of waterfront commerce and was, therefore, 
in furtherance and not in derogation, of the State's police powers. The 
earliest of the acts authorizing such grants was Chapter 67 of the 
Laws of 1786, entitled An Act For The Speedy Sale of the Unappro- 
priated Lands Within This State. It appointed Commissioners of the 
Land Office and authorized them to have a survey made of all the 
"waste and unappropriated lands of this State" and lay them out into 
townships and then advertise them for sale. The Act expressly au- 
thorized the sale of "so much of the lands under the water of any 
navigable river as they shall deem necessary "To promote the com- 

« See N. Y, Laws 1694 (Bradford ed.) ; 1 N. Y., Col. Laws 224. 
72 Of this class of statutes were N. Y., Laws 1784, c. 20 and N. Y., Laws 1790, 
c. 23. 
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merce of this State" — provided that such sale be made only to the pro- 
prietor of the adjacent land. 

By Chapter 69 of the Laws of 1801 similar provisions were made. 
To the same effect was Chapter CXCIX of the Laws of 1813 which ex- 
tended the provisions of the former statutes to "land under the water 
of Hudson's River adjacent to the State of New Jersey, and also to 
lands under waters adjacent to and surrounding Great Barn Island, 
. . . and to the land between high and low water mark on said 
island." 

By Chapter 199 of the Laws of 1815 the powers of the Commis- 
sioners of the Land Office were extended to "the lands under water 
on navigable lakes, and to the lands under water adjacent to and sur- 
rounding Staten Island." 

Part I, Title 5, Art. Fourth, Sees. 67 to 71, inclusive, of the 1829 
Revised Statutes regranted to the "Land Board" the same powers, pro- 
viding that "every such grant that shall be made to any other person" 
(i. e., except the proprietor of the adjacent lands) "shall be void." 

Chapter 232 of the Laws of 1835 extended the Commissioners' 
powers to "land under waters, and between high and low water mark, 
in and adjacent to, and surrounding Long Island, and to all that part 
of the County of Westchester lying on the East River or Long Island 
Sound." Section 2 provided that this and preceding acts should confer 
on the Commissioners "No other power than to authorize the erection 
of such dock or docks as they shall deem necessary to promote the 
commerce of this State and the collection of reasonable and accustomed 
dockage from persons using such docks, and the legislature may at any 
time regulate the same in such manner as they shall think proper." 

By Chapter 283 of the Laws of 1850 it was provided that "no 
grant shall extend beyond any permanent exterior water line established 
by law." 

Chapter 574 of the Laws of 1871, Sections 4 and. 10, authorized the 
Commissioners of the Land Office to convey the rights of the people 
in so far as necessary for the construction of docks and piers. 73 

By Chapter 625 of the Laws of 1881 all patents issued to pur- 
chasers in good faith were confirmed except as to "lands under water in 
the bay or harbor of New York, or adjacent thereto." 

Chapter 410 of the Laws of 1882 74 provided that the period for the 
construction of docks along the Harlem River be extended for two 
years from the date of filing an improvement map by the City of New 
York. It is worthy of note that this map has never been filed. 

Chapter 317 of the Laws of 1894 was the first "Public Lands Law." 
It provided, as does the present "Public Lands Law," 75 that the Com- 

« See also Matter of City of New York (1919) 227 N. Y. 119, 124 N. E. 148. 
«N. Y., Laws 1882, c. 410, title 2, § 734; see also Charter of the City of New 
York (1897) § 877, Ash, op. cit., p. 708. ™ N. Y., Laws 1909, c. 50. 
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missioners shall have "the general care and superintendence of all state 
lands, the superintendence whereof is not vested in some officer or board." 
Section 4 provides that "The absolute property of all . . . lands 
. . . ever since the said ninth day of July in the year o-f our Lord 
one thousand seven hundred and seventy six . . . shall be vested 
in the people of this state. . . . " 7e The Act provided for the sale 
and granting of all State owned lands and contained a re-enactment of 
the confirmatory statute of 1881. By Article VI grants are authorized 
of lands under water : " 

1. of navigable rivers and lakes; 

2. of the Hudson River adjacent to the State of New Jersey; 

3. adjacent to and surrounding the Great Barn Island; but not so 
as to affect the navigation of the waters surrounding such island ; 

4. adjacent to and surrounding Staten Island, but no so as to ex- 
tend more than five hundred feet into the water from low-water mark 
on said island, except where the legally established pier and bulkhead 
lines extend more than five hundred feet beyond low-water mark, in 
which case grants may be made to such lines ; 

5. adjacent to and surrounding Long Island, and all that part of 
the former or present County of Westchester, lying in the East River or 
Long Island Sound, but not beyond any permanent exterior water line 
established by law. 

This Act permits grants to the "owners" of adjacent lands either 
to promote the commerce of the State "or for beneficial enjoyment 
thereof by such owners'-' or for agricultural purposes. There is a pro- 
vision against the making of any grants interfering with the rights of 
the City of New York or those of the New York Central and Hudson 
River Railroad Company. The Commissioners are further authorized 
to permit "the use of lands of the State under water for the purpose of 
improvement of navigation when the same is carried on by the Federal 
or State government," and also provides that "private rights or rights 
of property of individuals, if any, of any nature or description, shall 
not be taken away or impaired without due process of law." 

A study of the history of these statutes is interesting. It seems 
to indicate that, at the time of the enactment of the 1835 and 18S0 stat- 
utes, the legislature felt constrained to follow the law laid down in 
the case of Gould v. Hudson River R. R. 78 to the effect that it was with- 
in the power of the legislature to grant to a railroad corporation the 
right to absolutely cut off the right of the riparian owner to gain access 
over the foreshore to the stream. The Gould case was squarely over- 
ruled by the case of Rumsey v. N. Y. & N. E. R. R. 79 wherein it was de- 

n N. Y., Laws 1909, c. SO, § 4. 

" N. Y., Laws 1909, c. SO, § 75. 

™ (1852) 6 N. Y. 522. 

n (1889) 114 N. Y. 423, 21 N. E. 1066. 
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cided that the upland owner, and not the Railroad Company, owned the 
land adjacent to that patented, upholding the right of access by the 
upland owner over the shore to navigable water. Recent statutes, since 
the Ramsey case, seem to indicate a recognition by the legislature of 
the principle that it had the power to authorize Land Board grants not 
only to promote commerce, but to enable the adjacent owner to "bene- 
ficially enjoy" the foreshore — i. e., to use for any purpose, such, for 
example, as the erection of factories. 

This invites consideration of certain well-established principles of 
law relative to the upland owner's rights. One rule which seems to be 
definite is that an upland grant, in the absence of express words to the 
contrary, carries only to high water mark. 80 Another well-grounded 
principle is that the upland owner has, independently of a grant, the 
right to use the foreshore for any purpose necessary to "gain access to 
and the use of the water in front of it. 81 

But it is none the less firmly settled that the upland owner's rights 
are subject to those of the people of the State and those of the United 
States Government and that he must use the foreshore in a manner not 
in derogation of such rights. 82 

It would seem to be .worthy of note that, as the courts began to 
recognize that the adjacent upland owner had to be given rights to use 
his water frontage for purposes of access, there was a corresponding 
necessity for recognizing the rights of the general public. Thus, after 
the Rumsey case had established the former proposition, there followed 
the Brookhaven case and the Barnes case affirming the latter. And this 
process was not a unique one. The highway cases took the same course. 
The rights of abutting owners on highways as laid down in the Ele- 
vated R. R. cases 83 were qualified by the recognized public rights of 
passage. As stated in the case of People v. Kerr: Si 

"So far as the existing public rights in these streets are concerned, 
such as the right of passage and travel over them as common highways, 
a little reflection will show that the legislature has supreme control over 

8 ° Clarke Estate v. City of New York (1915) 165 App. Div. 873, 151 N. Y. 
Supp. 714; Roberts v. Baumgarten (N. Y. 1885) 51 Super. Ct. 482, 488; De Lancy 
v. Piepgras (1893) 138 N. Y. 26, 33 N. E. 822; People ex rel. Underbill v. Saxton 
(1897) 154 N. Y. 748, 49 N. E. 1102, aff'g (1897) 15 App. Div. 263, 44 N. Y. Supp. 
211; Matter of City of Neiv York (West Farms Rd.) (1914) 212 N. Y. 325, 106 
N. E. 102. . 

81 Rumsey v. New York <3* N. E. R. R., supra, footnote 79; Thousand Islands 
Steamboat Co. v. Visger (1904) 179 N. Y. 206, 71 N. E. 764; Town of Brookhaven 
v. Smith, supra, footnote 31 ; Barnes v. Midland R. R. Terminal Co., supra, foot- 
note 18; Getman, Title to Real Property (1921) 259. 

82 Getman, op. cil., pp. 261, 315-19; Town of Brookhaven v. Smith, supra, foot- 
note 31 ; Barnes v. Midland R. R. Terminal Co., supra, footnote 18; Johnson v. May 
(1919) 189 App. Div. 196, 178 N. Y. Supp. 742; Murphy v. City of Brooklyn (1885) 
98 N. Y. 642; Weems Steamboat Co. v. People's Steamboat Co. (1909) 214 U. S. 
345, 29 Sup. Ct. 661; Greenleaf -Johnson Lumber Co. v. Garrison, supra, footnote 20. 

**Kane v. New York Elevated R. R. (1891) 125 N. Y. 164, 26' N. E. 278, 
and others. 

*« (1863) 27 N. Y. 188, 192, 198-9. 
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them. . . . The city of New York takes and holds the fee of the 
streets ... in trust, that they should be kept open and used as 
streets, and for that only. This is a trust for the benefit of the public, 
not of the adjacent proprietors alone, nor of the inhabitants or citizens 
of New York alone, but of the whole people. . . . The title thus 
vested "in the city of New York is as directly under the power and con- 
trol of the legislature, for any public purposes, as any property held 
directly by the State. ..." 

Here we find the rule that the general public have rights in a land 
highway even though they do not own title to the underlying land. 
There is no reference by the courts to any jus publicum theory in these 
land-highway cases. Why should there be in the case of water high- 
ways ? 

Again in the case of Bradley v. Degnon Contracting Co. the Court 
of Appeals said: 85 

"The public highways and streets are acquired and held by the 
state in trust for the use of all the people. For ordinary and general 
transportation and traffic they are free and common to all citizens. 
This much is conclusively implied in their acquisition and maintenance, 
regardless of the estate or title by which they are held. The legisla- 
ture, as the representative of the state, has control and authority over 
them, absolute and unrestricted, except as qualified by the Constitu- 
tion. ..." 

No case has been found in which the courts, in considering land 
highways, or other exercises of the police power, have found it neces- 
sary to apply English common law or to trace lineal descent from the 
tenets of feudalism. The State, with respect to its land highways can, 
in the exercise of its police powers, "authorize structures in them for 
private use and benefit which are reasonably incident to the ordinary 
uses of a street and which, without such authority would be encroach- 
ments and public nuisances." 80 

The Federal courts, since the case of Yates v. Milwaukee 8T have 
held that : 

" . . whether the title of the owner of such a lot extends be- 
yond the dry land or not, he is certainly entitled to the rights of a 
riparian proprietor . . . and among those rights are access to the 
river from the front of his lot, the right to make a landing, wharf or 
pier for his own use or for the use of the public, subject to such general 
rules and regulations as the legislature may see proper to impose for the 
protection of the rights of the public. ..." 

The exhaustive opinion in the case of Shively v. Bowlby 8B con- 
s'' (1918) 224 N. Y. 60, 67, 120 N. E. 89. 
8« Bradley v. Degnon Contracting Co., supra, footnote 85 ; also Matter of Rapid 

Transit R. R. Commissioners (1909) 197 N. Y. 81, 90 N. E. 456; City of New York 

v. Rice (1910) 198 N. Y. 124, 128, 91 N. E. 283. 
<" (P. S. 1870) 10 Wall. 497, esb. 504. 
88 (1894) 152 U. S. 1, 14 Sup. Ct. 548. 
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tains what seems to be an unfortunate argument in favor of the old 
jus privatum, theory, but is, despite that fact, as Mr. Coudert points 
out, 89 at the most a decision with regard to the law of Oregon as to 
beach ownership. In the case of Scranton v. Wheeler the Supreme 
Court said: 90 

"If the riparian owner cannot enjoy access to navigability because 
of the improvement of navigation by the construction away from the 
shore line of works in a public navigable river or water, and if such 
right of access ceases alone for that reason to be of value, there is not, 
within the meaning of the Constitution, a taking of private property for 
public use, but only a consequential injury to a right which must be 
enjoyed, as was said in the Yates case, 'in due subjection to the rights 
of the public' — an injury resulting incidentally from the exercise of a 
governmental power for the benefit of the general public, and from 
which no duty arises to make or secure compensation to the riparian 
owner." 

This would seem to be as clear and accurate a statement of the 
real nature of public rights in water highways as can be found any- 
where. No separate property right of jus privatum demanding com- 
pensation for its taking — "An injury resulting incidentally from the 
exercise of a governmental power!" No assertion of an absolute title — 
"a right which must be enjoyed in due subjection to the rights of the 
public." 

There have been those who have asserted that the case of Matter 
of the City of New York 91 — the so-called Speedway Case — pronounced 
a New York State rule to the contrary. There the Court of Appeals 
merely held that the building of the speedway along the Harlem River 
demanded compensation to the adjacent upland owners for the cutting 
off of their river access. But, as Mr. Coudert clearly points out: 92 
"The jus privatum was thus not recognized as law. This result seemed 
fairly deducible from the other decisions, as no amount of legal in- 
genuity could torture the erection of that delightful pleasure-ground 
into an improvement of navigation." 

Even in the Vanderbilt case 93 there was no contrary holding. Note 
that the Court, after indulging in some very sophomoric language re- 
garding purprestures and the like, said: 

"The offer, therefore, of the defendant's counsel to prove by the 
testimony of witnesses that the crib and proposed pier were not, and 
would not be, an actual nuisance, and would not injuriously interfere 
with the navigation of the river or bay, was properly overruled." 9< 

We now come to the Brookhaven and Barnes cases. The former 

« See Coudert, op. cit., p. 225. 

so (1900) 179 U. S. 141, 164, 14 Sup. Ct. 48. 

»i (1901) 168 N. Y. 134, 61 N. E. 1S8. 

«* Coudert, op. cit., p. 227. 

93 People v. Vanderbilt, supra, footnote 5. 

** Ibid., p. 297. 
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case 90 was one involving the respective rights of upland owner and the 
Town of Brookhaven to the foreshore. The Town claimed title under 
ancient grants and asserted vested rights to shut off the riparian owner 
from access to the water. The Court of Appeals, after hearing an 
elaborate argument in which strong stress was laid upon the Philpot 
case 9C and the old Stuart jus privatum theory, said, in the opinion writ- 
ten by Mr. Justice Gray: 07 

"The jus privatum of the crown, by which the English king was 
deemed to own the soil of the sea and of navigable rivers, in his own 
right, rather than as a sovereign holding it in trust for his people, how- 
ever applicable to the conditions in Great Britain, was totally inappli- 
cable to the situation of the colonists of this country. In Gould on 
Waters, the author remarks, as to this, that 'there is no evidence that 
the jus privatum . ' . . was. ever asserted in the colony as the right 
of the Crown, or that it has, until recently, been claimed by the States; 
but there is, on the contrary, in my opinion, the strongest evidence that 
this right has been abandoned to the proprietors of the land from the 
first settlement of the province and exercised by them to the present 
day, so as to have become a common right and thus the common law." 

Mr. Coudert, in commenting upon this decision, says: 08 "Here 
at last the coup de grace has been given to the old doctrine." 

There was a strong dissenting opinion in the Brookhaven case, 
however, written by Judge Hiscock and concurred in by Judges Vann 
and Werner, in which the old jus privatum theory was again proclaimed 
and given credence. Then, in 1908, came the epoch-making decision 
of Barnes v. Midland R. R. Terminal Co. 90 Judge Werner, who had 
dissented in the Brookhaven case, wrote for the Court of Appeals and 
said : 100 ■ 

"It is enough to say that, either as littoral owner or by virtue of its 
letters patent, the defendant had the right to construct and maintain a 
pier that was reasonably adapted to the purpose for which it was pri- 
marily intended, and that was to provide a means of passage from the 
upland to the sea. To the extent that the reasonable exercise of this 
right necessarily interfered with the right of the public to pass along the 
foreshore, the former was paramount and the latter was subordinate, 
and the logical corollary to that proposition is that, just in so far as the 
attempted exercise of the littoral or riparian right passed the prescribed 
bounds of necessity and reason, the conditions were reversed and the 
right of passage along the foreshore remained the paramount right." 

This is a definite and clear statement of the true rule of law. The 
old ghost had been laid in the Barnes case and the judicial errors of two 
centuries had been discarded. Students of the law congratulated them- 

95 Town of Brookliaven v. Smith, supra, footnote 31. 

96 Supra, footnote 3. 

97 Supra, footnote 31, p. 80. 

98 Coudert, op. cii., p. 231. 
33 Supra, footnote 18. 
™>Ibid., p. 386. 
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selves upon the dawning of a new day when the rights of American 
citizens would be judged according to present day conditions in this 
country and expressed in accurate English language of to-day instead of 
in the jargon of the past. But this was short lived. Along came the 
Steeplechase case 101 and with it all the theories of Digges, the termi- 
nology of feudalism, and the law of the Ship Money Judges. Back into 
our books came the Philpot case, 102 the picturesque Blundell v. Catterall 
decision, 103 the old fishing cases of the 17th century, jus publicum and 
jus privatum, Tweedledum and Tweedledee and the rest of the long 
discarded legal rubbish of the past. But, as disappointing as it is to 
have this kind of thing back in our law-books, we can gain comfort from 
the thought that, after all, Judge Chase's reasoning is mere obiter dicta 
and that one day the Court of Appeals may be able, in an action free 
from questions of adjective law, to re-affirm the correct principles laid 
down in the Brookhaven and Barnes cases. 



IV 

Summary 

The following principles of law seem to emerge from the fore- 
going discussion: 

A. In so far as public rights are concerned American jurisprudence 
is radically different from the pre-colonial English. 

B. We did not inherit or take over the old "prima facie" rule of 
royal ownership of the tide-washed lands; and, consequently the doc- 
trine of two separate classes of property known respectively as jus 
publicum and jus privatum has no logical place in our New York law. 

C. The people of the State of New York originally held the title 
to all lands within their jurisdiction and still own the fee to all lands not 
validly granted by them. The term "granted by them" must be under- 
stood as including royal grants confirmed by the people. 

D. Upland grants run to the line of high water only, unless ex- 
pressly stated to the contrary. 

E. The people have a police power over all land, whether granted 
or not, which enables them to regulate or restrict its use when the 
public interest requires the exercise of such power. 

E. The right to use this power depends upon the changing condi- 
tions of social and economic life. What is an absolute and valid exer- 
cise of allodial ownership to-day may to-morrow become subject to the 
police power of the people. 

G. Until conditions arise justifying the exercise of the police 

i 01 Supra, footnote 21. 

102 Supra, footnote 3. 

i»3 (1821) 5 Barn. & Aid. 268. 
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power it is merely inchoate, latent and inherent ; when, as in the case of 
highways — either land or water highways — such conditions have arisen, 
the police power of the people is vested and absolute. 

K. The United States Government, under the commerce clause 
of the Federal Constitution, has been invested with a paramount right 
to use the police power of the people so far as it relates to the pro- 
tection and furtherance of the interests of interstate commerce. This 
is a surrendered right, as distinguished from a delegated right. It can- 
not, therefore, be curtailed or revoked by the people of the State of 
New York. 

I. Until the Federal Government exercises its paramount police 
powers with respect to interstate commerce rights, such police power 
is absolute for all purposes in the people of the State of New York. 

J. The City of New York, by virtue of certain colonial grants and 
confirmatory constitutions and statutes, has been delegated certain of 
the powers of the people with respect to commercial development of 
the harbor of New York. 

K. These delegated powers or rights of the City are subject to the 
paramount Federal commercial powers, may be abridged or revoked 
by the legislature, and do not give the City the right to use the water- 
front of New York City in any way in derogation of the police power 
of the people — but solely in furtherance thereof in respect to commerce 
and its incidental regulation. 

I,. The upland owner has the right to use the foreshore and sub- 
merged lands in front of his upland for purposes of access to the water 
•and for general purposes of use. of the water in connection with his 
upland. These rights are subject to the Municipal, State and Federal 
rights above mentioned. They exist independently of any grant of 
the foreshore. 

M. The rights of the people in the foreshore include, at present, 
an absolute privilege of passage along it as a highway, and the right 
of landing in boats for fishing and bathing when necessary and legiti- 
mate; but not in wanton derogation of the upland owner's rights. 

N. The effect of a grant by the people of the foreshore is to give 
the upland owner, in addition to what he already possessed, the allodial 
title to the land granted. This title is subject to the vested police power 
of the people as in a land highway unless specifically limited or qualified. 

O. A "beneficial enjoyment" grant, unless limited, gives the upland . 
owner a fee. 

P. All land and property in the State, is subject to the exercise of 
the police power of the people when necessary in the public interest. 
This inherent power cannot be alienated or surrendered. It is a vital 
attribute of a free democracy. 

Q. Eminent domain enables the people to take property for a new 
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public use upon compensation. Police power can be invoked, when 
necessary, without compensation. 

V. 

Conclusion 

In conclusion there is this to be said: How far the people may be 
permitted to go in the future with respect to the use of their ocean- 
laved beaches, their water-power sites, and such waters as may, po- 
tentially, become usable as part of inland waterway developments, is a 
question to be decided by our courts in the light of conditions as they 
arise. When the Barnes case 104 was before the Court of Appeals, Mr. 
John Brooks Leavitt said, in his brief arguing the public right to un- 
impeded access along the foreshore of Staten Island: 

"The steam engine is discovered, railroads are built; they naturally 
go along the watenvays ; and so there arises a series of cases involving 
riparian rights along the Hudson River. Commerce develops in the 
City of New York, and a crop of wharf litigation is raised. Summer 
residents go down to Southampton, and the law of littoral rights must 
be developed. The facilities of transportation by steam and electricity 
have in the last decade been so expanded that the surf-beaten shores of 
our State are now being brought within the reach of millions of the 
plain citizens of the metropolis . . . With increasing transit facil- 
ities, more distant beaches become year by year attainable . . . In- 
ventors having thus developed our land and water transportation, our 
courts must now further develop our law of littoral rights so as to apply 
it to new situations and conditions. At this very point, and for the 
first time in the history of the State, up starts the littoral proprietor 
and, with gun in hand, seeks to bar the passage of the public along its 
own domain. There is not a precedent in his favor. Ought the court 
to make one?" 

The answer to this was the decision in the Barnes case, 105 to the 
effect that the public rights of access and user must prevail. Are 
these questions of the future to be similarly answered or are we to re- 
solve them by following Judge Chase in the Steeplechase decision 108 
back to the days when Blundell v. Catterall 107 was good law and a 
sovereign holding "divine rights" could "bar the passage of the public 
along its own domain?" 

George Sanford- Parsons 

New York City 

lai Supra, footnote 18. 
™»Ibid. 

106 Supra, footnote 21. 

107 Supra, footnote 103. 



